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DIVORCE LAW REFORM IN AUSTRALIA:
THE EMERGENCE OF FAULT

IN THE FAMILY LAW ACT 1975?

by
Frank Bates*

1. Introductory

The history and objectives of the Family Law Act 1975 in Australia have been

frequently and closely documented.  Thus, the then Attorney-General of the Commonwealth

of Australia, writing at the time of the Act's passage, had stated 1 that, "... the Act will prove

to be possibly the most humane and enlightened social reform to be enacted in Australia since

the Second World War."  He concluded the article by saying 2 that he entertained the, "... very

real hope that the changes will be overwhelmingly to the benefit of all concerned, bringing

more and speedy relief to those burdened by unhappy marriages ..."  Since those remarks

were made, the Act has been amended, sometimes very radically, some 53 times at the time of

writing. 3

It is equally true that the Attorney-General's sanguine remarks have not been

universally shared: thus, one admittedly journalistic, commentator, has said 4 that courts

exercising jurisdiction under the Family Law Act," ... have frequently become legalistic arenas

where conflicting parents have access to air and hammer out their personal vendettas with

each other.  This marks a long, wayward step from the path of idealistic good intentions the

Family Law legislators believed they were paving.  It elevates the common domestic brawl to

the stature of legal disputation, with all the panoply of the court system.  At immense cost

and demands on manpower, into the family row are paraded court staffs, lawyers, welfare

counsellors and an array of evidence-tendering witnesses as the courts are asked to settle what
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are usually no more than domestic disagreements."  More soberly, Star, in a genuinely

insightful history of the Family Court, has written 5 that, "... it should be acknowledged that

there are some areas of human experience that cannon be dealt with adequately by the law.

This is so whether or not the court is given adequate finances and whether the crucial tension

between rules and discretion swings to one side of the pendulum or the other.  In the real

world, no amount of early intervention, counselling or court-ordered solutions can hope to

amicably settle every situation."

She concluded by stating that, "The best that the Family Court can realistically hope

for is that its constant emphasis on the improvement of justice in general and the

improvement of client services to each individual are successful, and that those services are

carried out with the dignity, low cost and speed that its originators envisaged.  This is the

closest model of perfection that the court is likely to achieve."  If, indeed, the Court is able to

achieve that, it will, by all objective standards, have achieved something which is a truly

remarkable legal achievement!

As regards the massive amendments to the Act, earlier noted, 6 they all appear to have

moved in the same general directions: first, towards more directed and structured judicial

discretion and, second, a more formalised curial system.  As regards the first, for instance,

when the Act first came into effect in 1976, the sole provision in relation to custody,

guardianship or access, in addition to courts being required to regard the welfare of the child as

the paramount consideration, was that courts ought not to make any order contrary to the

wishes of any child over the age of fourteen unless, by reason of special circumstances, it was

necessary to do so. 7  Otherwise, the powers of the courts were apparently unlimited. 8

Today, especially in view of the reforms introduced in 1995, 9 the level of discretion
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is

altogether more restricted: s 68F of the Family Law Act 1975, as it now stands, sets out

thirteen factors which courts exercising jurisdiction under the Act are required to take into

account when deciding what course of action is in the child's best interests. 10   As will later

be seen 11 certain of these criteria are concerned, directly or indirectly, with family violence

and import an element of fault into cases involving children under the Family Law Act.

Indeed, fundamentally, s 43 of the Act was amended in 1995 to include a new s 43 (ca).

Section 43 seeks to set out the principles to which courts exercising jurisdiction under the Act

must have regard. 12  Section 43(b) requires courts to have regard to, "... the need to give the

widest possible protection to the family as the natural and fundamental group unit of

society ..."  The new s 43 (ca) requires courts to have regard to, "... the need to ensure safety

from family violence ..."  The close connection between these paragraphs is, to this writer at

least, rather paradoxical and disturbing.  Whether this means that the Commonwealth

legislature is, somehow, acknowledging that the fundamental group unit of society is

inherently violent or whether that paradoxical juxtaposition has escaped both legislators and

draftspersons will probably never be known!

The purpose of this paper, hence, is to examine the various approaches to fault which

have been, or are becoming, apparent in relation to the operation of the relevant provisions of

the Australian Family Law Act 1975.  Inevitably, both before and after the 1995 reforms,

contradictions and peculiarities will emerge, although it seems safe to say that the emphasis

on family violence to be found in the 1995 amendments to the Act has had significant effect.

At the same time, it will be observed 13 that the reforms which deal with family violence are

very much in the mainstream of Australian curial thought as it existed prior to them.
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2. The Ground for Dissolution

As regards the ground for dissolution of marriage itself, a detailed analysis is

unnecessary as I have, earlier and elsewhere, sought to do that. 14 In the words of the then

Commonwealth Attorney-General: 15 "Section 48(1) of the Act provides for irretrievable

breakdown to be the sole ground of dissolution of marriage.  The document initiating

proceedings will be termed an application, not a petition.  Section 48(2) provides that the

ground shall be held to have been established, and a decree of dissolution shall be made, if and

only if the court is satisfied that the parties separated and thereafter lived separately and

apart for a continuous period of not less than twelve months up to the date of the filing of the

divorce application.  By virtue of s 50, periods of separation before and after a resumption of

cohabitation for up to three months may be aggregated for the purpose of establishing the

ground of divorce.  Section 48(3) prevents the court from making a decree if it is satisfied that

there is a reasonable likelihood of cohabitation being resumed.  Section 49 provides that the

parties may be held to have separated notwithstanding that the cohabitation was brought to

an end by the action or conduct of one only of the parties and even though they continued to

reside in the same residence or that either party rendered some household services to the

other."

In my earlier commentary, I concluded 16 that the ground for dissolution, as

interpreted by the courts, is structured so as to provide a straightforward escape from an

unsatisfactory union, but not so slack as to provide for dissolution on demand.  It is highly

unlikely that the ground will be changed, even though, inevitably, Tennison 17 has suggested

that the relevant statutory provisions mean, "... that legally no offence has been committed

when, in fact, very often quite a serious offence has been committed.  When this occurs,

however, the offender is not treated as an offender and the party who is the victim of the
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offence is treated equally with the offender... It is essential and no more than just that the

party who is made a victim by the other party should receive some compensatory

consideration by the court in the divorce and past divorce proceedings."  It must be said the

Tennison's views have not wholly been dissipated: Maley, writing in 1992, has urged 18 that

marriage be treated as a species of contract and that a breach of any of its terms and

obligations should give rise to an action in damages.  Not, perhaps, surprisingly, that view has

not been given significant credence by any major Australian political party.

At the same time, it must be noted that there are particular decisions which are slightly

disturbing in that they might provide some sustenance for commentators such as Tennison.  It

is provided in s 44 (1A) of the Family Law Act 1975 that, "Proceedings under this Act for a

decree of dissolution of marriage or nullity of marriage may be instituted by either party to

the marriage or jointly by both parties to the marriage."  Joint applications are rare indeed.

The conduct of the party making the application is not relevant; thus, in In the Marriage of

Tye19, the husband had left Australia, telling his wife that, after he had settled abroad, he

would send for her to join him.  Approximately two months later, she received a letter from

him informing her that he would not be resuming cohabitation.  Until the wife received the

letter, she firmly believed that there was no breach, or impending breach, of the matrimonial

relationship and that the consortium vitae was still intact.  The application was filed over

twelve months after the physical separation, but less than twelve months after the wife

became aware that the marriage was at an end.  At the hearing, the husband gave evidence that

he had determined to end the matrimonial relationship within a week or so of leaving

Australia.  Emery J. held the ground to have been made out and stated 20 that, "... there can be

no doubt that the unilateral intention of one spouse not communicated to the other spouse
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can bring the consortium vitae to an end".  On the facts of Tye, the judge also commented that,

"The conduct of the husband towards his wife in my opinion reflects a complete lack of any

sense of moral obligation to his wife and a degree of cruelty which makes it very difficult to

believe that he ever had any regard for her at all."

On the other hand, it is equally clear, regardless of fault, that courts will examine

factual circumstances to ascertain whether the ground actually has been made out.  Thus, in

the Marriage of Fenech, 21 described 22 by Evatt C.J. as, "... a very sad case", there was

evidence of strain in the relationship in that the parties occupied separate bedrooms and there

had been no sexual relations between them for a year.  The husband was receiving sickness

benefit which was insufficient to support two households whilst the wife continued to do the

shopping cooking and washing for the husband, who continued to contribute to housekeeping

expenses.  In dismissing the application, Evatt C.J. commented 23 that, "Marriage comes in

many shapes and sizes and many families are living in a strained relationship like this.  To the

outside observer, matters go on much as usual, and only within the family itself – between the

husband and wife – is there any acknowledgement of the breach.  To comply with the Act

there must be some overt separation, some evidence that there are two households not one ..."

Still more graphically, in In the Marriage of Caretti,24 the husband, who had initially moved

out of the marital bed, moved back because, in his own words, "of the freezing cold."  Murray

J. refused to find that the parties were living separate and apart, even though other factors in

their relationship, such as the wife's refusing to attend social functions with the husband,

strongly suggested breakdown.

It should be said that all of these cases were decided very shortly after the Act came

into force and, indeed, the operation of the ground itself was settled very quickly.  In

addition, the ground, unlike much of the rest of the Act,25 has remained unchanged.  Despite
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some of the criticisms noted earlier, the ground itself, which clearly operates independently of

fault, is unlikely to be altered.  It has generally worked well.

3. Cases Involving Children

(a) The Traditional Approach

The traditional approach to the issue of fault is cases involving children is represented

by the decision of the Full Court of the Family Court of Australia in In the Marriage of

Smythe 26 which involved an appeal against an order granting custody of the relevant children

to the husband.  During the course of his judgment, the trial judge had asked as to whether the

wife was at fault in leaving the matrimonial home.  The wife appealed on the grounds that the

judge had erred in law in his approach to the question of matrimonial fault and its relevance to

the issue of custody.  The first point with which the Full Court were concerned was a

submission, which had been made by the husband that conduct might be a relevant factor

where, or in the instant case, the issues were finely balanced.  Also, that it was in accord with

public policy to take conduct into account in deciding custody disputes.  The basis for that

submission was that, generally, the party responsible for the breakdown should not be

entitled to seek custody and that principle was applicable in the present case because the wife

had been responsible for the breakdown.

Although there had been prior authority, from both Australia and elsewhere,27 Evatt

CJ and Asche SJ rejected the submissions made on behalf of the husband and stated 28 that

there was, "... no justification for saying that if the factors relevant to the children's welfare

are evenly balanced some other factors must be decisive of the issue.  There may be cases

where parties seek to rely on factors which have little or no bearing on the welfare of the

particular children whose custody or access is in issue ...  Such factors should be treated as of
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minor or no significance when set alongside the child's welfare.  They cannot be decisive of

the issue or be relied on to determine what order will best promote the interests of the child."

In addition, Evatt CJ and Asche SJ emphasised 29 that, in each particular case, there

would be a number of factors which had some bearing on the welfare of the children, and

those factors which best promoted their welfare would be given the more weight and those

less significant would be given less weight.  Still more relevant to the present discussion, the

judges considered that matrimonial fault or conduct was relevant in relation to custody and

access only if it had some bearing on the fitness of the person or parent and, consequently, on

the welfare of the child.  That principle, they pointed out, did not merely apply to traditional

notions of matrimonial fault, such as adultery, cruelty or desertion, but also to other aspects

of a parent's behaviour.  "In that context," they said, "behaviour can include the attitude of

one parent towards the other and the willingness of a parent to make unfounded or intolerable

allegations against the other ... to the extent that a child's welfare may be adversely affected

by the influence and attitude of such a parent."30  Evatt CJ and Asche SJ laid considerable

stress on the point that courts were required to distinguish between matrimonial conduct

which had little or no bearing on the welfare of the child and could not, therefore, be seen as a

disqualifying factor, and conduct which amounted to neglect of the child or otherwise had a

bearing on the welfare of the child.31

Although there was a dissent by Gee J in Smythe 32 and contrary authority in the

shape of the decision of Fogarty J in In the Marriage of Issom 33 Smythe, hitherto,

represented the generally applicable approach.  Of course, there will be situations where the

welfare or best interests of the child will clearly be at risk: the most obvious being cases

involving allegations of child sexual abuse.  The law as it relates to these allegations,

particularly as they relate to the broad fact-finding process, I have elsewhere documented,34
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so that a brief comment will suffice.  In M v M 35 the High Court of Australia stated that, "...

a court will not grant custody or access to a parent if that...would expose the child to an

unacceptable risk of sexual abuse."  The problems caused by that dictum, particularly as it has

affected the fact-finding process, have caused something of a change of attitude towards it in

Australia 36 and elsewhere. 37

(b) The 1995 Reforms and Thereafter

Before examining the detail of the 1995 amendments 38 and their relevance to the

emergence of fault in the Family Law Act 1975, it is worth pointing out that those

amendments were within the existing pattern of curial thought.  Of especial importance are

the decisions of Chisholm J in In the Marriage of JG and BG.39 And the Full Court of the

Family Court of Australia in In the Marriage of Patsalou.40

In the former, the judge was required to deal with competing claims for sole custody

of the two young male children of the marriage.  There were a number of allegations made

against the husband regarding physical and verbal violence.  Both parties had put up

competing proposals in respect of custody and access, but, in view of the importance of the

issue of family violence, the judge considered that it was appropriate to identify and state the

legal principles relevant to allegations of violence in the context of proceedings relating to

guardianship, custody and access.

First of all, the judge noted that there were relatively few Australian decisions which

dealt expressly with family violence itself in that context, but a general principle had been

established in cases dealing with other forms of parental behaviour and misbehaviour.41  He

concluded by saying 42 that, "... the principle that the child's welfare is paramount has an

exclusionary aspect, excluding material that has no relevance to the welfare of the children.

But it also has an inclusionary aspect, by which I mean that admissible evidence that is
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relevant to the children's welfare should be taken into account ... I believe it is clear now that

matters truly relevant, to the child's welfare, whether indirectly or directly relevant, should be

taken into account."

As regards the specific issue of violence, he noted two earlier decisions 43 where direct

reference was made to it.

The second matter raised by Chisholm J arose directly from the first, and that was the

determination of when family violence was relevant to children's welfare.  After having noted

the existence of s 64 (1)(va), of the Family Law Act 1975, which requires that courts have

regard to the need to protect children from abuse and ill-treatment, the judge emphasised that

"... when the violence is committed in the presence of children, it will obviously hae the

potential to frighten and distress them".  Yet, he said that was not the end of the story:

violence occurring between household members away from the children may have the

potential to cause them distress and harm, especially if it affects the parenting skills of the

custodial parent.  Much, though, his Honour suggested, depended on the surrounding

circumstances; but the various aspects of violence could be highly relevant in determining the

child's welfare.  "For children to grow up", he said 44 "in a climate of a potentially violent and

dominating relationship between their parents seems to me to be an unacceptable model of

family relationships, and would be very likely to create a situation of stress and fear that may

well be damaging over a period".  Chisholm J concluded that, on the one hand, it was wrong to

conclude that violence could be relevant only if it was directed at children themselves or took

place in their presence; but on the other hand, it would be wrong to assume that violent

behaviour would be repeated or that it would necessarily harm children.

The next issue to which Chisholm J turned his mind was the question as to whether

the Court should make findings on matters of violence or other alleged parental failings.  In the
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earlier case of In the Marriage of Chandler 45 Nygh J had said that, "It is a fundamental

principle in this Court that if it is clear from the evidence that the relationship between the

parents is going to continue, the Court should refrain from making any findings, unless

absolutely necessary, which adversely reflect upon the self-esteem or integrity of the

parties".  Chisholm J in JG and BG did not wholly accept that view.  First, he said that where

allegations were made which had an important effect on the children's welfare it would be

necessary for the court to make appropriate findings, particularly where they had been

strenuously denied and the Court was, in effect, asked to find that they had been concocted.

In addition, it might also be important to make findings regarding family violence in order to

determine other issues.  It followed that, where the evidence permitted the Court to make

findings in cases of contested allegations of family violence, and where such findings were

necessary in order to determine what orders would promote the child's welfare, it would so

do.  In reaching that view, Chisholm J considered,46 in respect of Nygh J's dictum in

Chandler, that the only truly fundamental principle was the welfare of the child.  However,

the Court might refrain from making findings if it did not need to do so in determining what

orders would best promote the welfare of the child.  If a discretion as to whether or not to

make findings did exist, as Chisholm J thought 47 it probably did, it ought to be exercised on

the basis of whether the child's welfare would most likely be promoted by making, or

declining to make, such findings.  In the case at hand, the judge was emphatically of the view

that it was necessary to make appropriate findings.

After a detailed consideration of the evidence, Chisholm J concluded 48 that the

husband had engaged in acts of violence towards the wife, some of which had involved the

children and had taken place in their sight and/or hearing.  An additional problem, the judge

thought, was the attitude taken by the husband, who had simply denied that the violence had
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occurred.  The effect of that was that the Court had no way of knowing whether he regretted

the violence, whether it was likely to recur or whether it had affected his parenting skills.

Chisholm J commented that he would, "... be more comfortable if (he) had some indication

that the husband accepts responsibility for past violence and has taken measures to prevent it

recurring and, perhaps, to minimise any damage already done to the children".  The wife was,

hence, awarded custody.

Although the decision significantly turned on which of the parties' account of the

relationship was more credible, JG and BG remains a most important decision, and one which

must continually be borne in mind when family violence issues arise, regardless of legislative

intervention.

The Full Court of the Family Court of Australia considered the issue in In the

Marriage of Patsalou.  This case concerned an order at first instance granting joint

guardianship of the children and custody to the wife, with reasonable access to the husband.

The husband appealed on the grounds, inter alia, that the trial judge had inappropriately dealt

with the issue of domestic violence.  There, Baker J, the presiding Judge (with whom Kay and

Tolcon JJ agreed) stated 49 that, "The making of derogatory or denigrating remarks by one

party to another and the inflicting of physical violence by one party on the other are, in my

view, relevant matters to be taken into account in cases concerning the custody of and access

to children.  Any person who indulges in such behaviour, in my opinion, presents a poor role

model indeed for children, and his or her suitability as a custodial parent must be very much

in doubt."  Thus, although the Court did not address the issue in the detail which Chisholm J

had done, it is quite clear that the Family Court is cognisant of the issue and its relevance to

the welfare of children.



1 3

As regards legislative intervention, s 68F(2) of the Family Law Act 1975, as amended

in 1995, sets out the matters which courts must consider in determining the best interests of

the child.50 Section 68F(2)(g) requires courts to have regard to, "... the need to protect the

child from physical or psychological harm caused, or that may be caused by: (1) being

subjected or exposed to abuse, ill treatment, violence or other behaviour; of (ii) being directly

or indirectly exposed to abuse, ill-treatment, violence or other behaviour that is directed

towards, or may affect, another person.  It will be apparent that that paragraph is widely

drafted and is aimed at protecting children from the consequences of violence directed by one

parent, toward, say, the other.  Section 68F(2)(i) requires courts, likewise, to consider, "...

any family violence involving the child or a member of the child's family ..." and s 68F(2)(j)

refers to, "... any family violence order that applies to the child or a member of the child's

family ..."

Section 60D of the Family Law Act defines "abuse" as being, in relation to a child,

"... (a) an assault, including a sexual assault, of the child which is an offence under a law,

written or unwritten, in force in the State or Territory in which the act constituting the assault

occurs; or (b) a person involving the child in a sexual activity with that person or another

person in which the child is used, directly or indirectly, as a sexual object by the first-

mentioned person or the other person, and where there is unequal power in the relationship

between the child and the first-mentioned person ..."  In the same section, "family violence" is

defined as meaning, "... conduct, whether actual or threatened, by a person towards, or

towards the property of, a member of the person's family that causes that or any other

member of the person's family to fear for, or to be apprehensive about, his or her personal

well being or safety ..."

The Act goes on to deal more specifically with information regarding family violence
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and orders involving it: thus, s 68J(1) states that, "If a party to the proceedings is aware that

a family violence order applies to a child, or a member of the child's family, that party must

inform the court of the family violence order."  Section 68J(2) goes on to provide that a

person who is not a party to the proceedings and is aware that a family violence order applies

to the child may, subject to the applicable Rules of Court, inform the court of the family

violence order.  However, by reason of s 68J(3), failure to inform the court of any family

violence order will not effect the validity of any order made by the court.  Section 68K(1)

provides that, in considering what order to make, the court must, to the extent that it is

possible to do so consistently with the child's best interests being the paramount

consideration, ensure that the order is consistent with any family violence order and does not

expose any person to an unacceptable risk of family violence.  As regards the latter

consideration, s 68K(2) enables the court to include in any order any safeguards which it

considers necessary for the safety of those affected by the order.

These provisions are generally unexceptionable, although s 68K is, in this writer's

view, rather open-ended.  Its provision is altogether too redolent of the test enunciated by the

High Court of Australia, in relation to child sexual abuse enunciated in M v M, to which

reference has already been made.51  Given the responses to that test, it is surely undesirable

to have had it included in an Act of Parliament.  Second, the kinds of safeguard referred to in s

68K(2) are not specified: one can but assume that they would be referable to the powers

contained in s 114(1) of the Family Law Act 1975, which sets out the injunctive powers of the

court.  Thus, the provision permits the court to make an order or inunction for the personal

protection of a party 52 and "... an injunction restraining a party to the marriage from entering

or remaining in the matrimonial home or the premises in which the other party to the marriage

resides, or restraining a party to the marriage from entering or remaining in a specified area,
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being an area in which the matrimonial home is, or the premises in which the other party to

the marriage resides are situated ..."; 53 and also an order or injunction restraining a party to

the marriage from entering the place of work of the other party to the marriage.54

As regards the case law which has developed around the legislation, first: in Blanch v

Blanch and Crawford,55 the Full Court of the Family court of Australia was required to

consider the effect of ss 68F(g), (i) and (j).  In that case, the parties, who had begun cohabiting

in 1987, were married in early 1990; there were three children of the marriage respectively

aged eight, six and three years.  In October 1990, the wife was raped by an unknown assailant

and claimed that, after that incident, the husband had behaved violently towards her.  The

parties separated in January 1997, when the husband left the matrimonial home with the

children.  The wife immediately applied for a residence order, but withdrew the application

whilst the parties attempted a reconciliation.  Apart from a period of approximately four

weeks in early 1997, when the youngest child lived with the wife, the children had lived with

the husband at his mother's home since the initial separation.  In early 1997, the wife began a

relationship with a man who, in addition to assaulting the husband on at least one occasion,

had convictions for assaults extending over ten years.  In June 1997, the husband consented to

an Apprehended Violence Order 56 which had been sought by the wife and cross-applied in

relation to a new application for residence for which she had applied.  In November of that

year, consent orders were made which provided that the husband had interim residence of the

children and that the wife have contact each alternate weekend.

At the time of the trial at first instance, the wife had separated from the other man and

the future of their relationship was uncertain.  The wife was living with her mother, whilst the

man, and his son from a previous relationship, were living in the parties' former matrimonial

home.  At first instance, orders were made that the children reside with the husband except
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for two consecutive weekends in every three and one half of all school holidays when they

were to live with the wife.

On the issue of violence,57 the trial judge, whilst he was not satisfied that the husband

was inherently violent, rather regarding the husband's conduct as being a product of the

relationship, he did have concern over the wife's later relationship.  He concluded that it was

in the children's best interests that they remain with the husband, though, in so doing, the trial

judge did not regard himself as bound by the recommendations of the children's

representative, who support the mother's application, though he was conscious of the fact

that he had departed from those recommendations.  The wife successfully appealed to the

Full Court of the Family Court of Australia, who remitted the matter for rehearing.

The major judgment was delivered by Lindenmayer J. who, first, accepted 58 a

submission made on behalf of the wife that she had been the victim of consistent and frequent

abuse, both physical and verbal, at the hands of the husband and, hence, the trial judge's

findings on that issue were far from satisfactory.  On the approach taken by the trial judge,

Lindenmayer J had this to say: "It is certainly correct to say that it is not always necessary,

or even desirable, for a trial judge to make specific findings in relation to every issue presented

by the parties, even ones they clearly regard as important.  However, it is my view that in

cases such as this, where a case of sustained and severe domestic violence by one party is

advanced by the other, the Court is obliged to give a clear indication whether it accepts or

rejects that case and, in either event, to explain why it has reached that conclusion."

This, it is suggested, is an eminently sensible and appropriate comment and one

which, probably, ought to be generally applicable.59

Lindenmayer J then went on to be specifically critical 60 of the attitude towards
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family violence demonstrated by the trial judge: first, he considered that it was not clear

which of the conflicting evidence he had accepted or rejected.  Second, Lindenmayer J. found

himself left with the impression that, "... responsibility for the violence which he found had

occurred between the parties during their relationship was fairly evenly shared between

them.:

Lindenmayer J. was of the view that such a conclusion was not reasonable open to the trial

judge on the evidence.

It further appeared from Lindenmayer J's judgment 61that the judge had regarded the

relevance of the husband's violence towards the wife as representing a risk that, when the

children began to challenge his authority, his violence would erupt and he would cause them

harm.  Lindenmayer J. agreed that that was certainly one risk to the children, a risk of at least

greater significance was, in his own words, "... the risk to the children's emotional

development arising from growing up in a violent household under the tutelage and influence

of a violent parental role model." 62  Lindenmayer J. noted that the trial judge had simply not

taken account of that risk and went on to state that, in his view, "... a judge of this specialist

Court ought at least to turn his or her mind to the risk in a case where the issue of domestic

violence has been so clearly and squarely raised by the evidence in this case.:

The judge continued to be critical of the trial judge's finding that the husband's violence

was the product of the relationship rather than of the husband's personality: a view which he

did not consider was reasonably open to the trial judge on the evidence.  Lindenmayer J.

considered that that kind of finding indicated an attribution of responsibility to the wife (who,

on the trial judge's own findings, was the victim) or, at the very least, to the interaction

between the parties.  He went on to say that, "As a general proposition such an attribution of
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responsibility for violence away from the perpetrator towards the victim is simply not

acceptable, at least in the absence of any evidence of an expert nature to the effect that the

sort of behaviour attributed to the victim by other evidence in the case was of such a nature as

to be likely to provoke a violent response from any reasonable person, and that the actual

response of the perpetrator to that provocation was not disproportionate to the provocation

offered."

In the event, Lindenmayer J took the view – surprisingly perhaps in view of other

case law63 – that, although there were insufficient findings of fact by the trial judge in relation

to the issue of violence, the Full Court ought not to substitute its own discretion.  Hence, the

matter was remitted for rehearing.  It follows that Blanch is of interest in that it suggests that

the new provisions are being taken seriously by the courts, although it is surely disappointing

that it took an appeal and a remission to seek to resolve the matter.  Although the three

judges64 on appeal were ad idem, the trial judge's approach seems to have been out of accord

with the aims of the legislation and with reality as represented by the facts of the case.

The decision of Mullane J in M v M 65 demonstrates the problems which courts face

in dealing with habitually violent parties.  In M, the mother, who was aged 25, and the father,

who was aged 33, had cohabited between December 1992 and January 1997.  There were two

children of the relationship, aged four and three, who, after the separation had remained with

the father.  Since the separation, the mother who had a seven years old son from a previous

relationship, had formed a new relationship. There were various allegations and orders,

including an allegation made by the father that the mother's son had sexually abused the elder

child of the relationship: the father and the mother's son had a poor relationship which

included the father denigrating and belittling him.66  The main issue was the personality of the

father: various reports described an aggressive, abusive and intimidating mad who was unable
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to deal with people without resorting to abuse and was unable to accept responsibility for his

own behaviour.  He had threatened his former solicitors and an expert involved with the case;

during the relationship, he had been physically and verbally abusive of the mother, including

in the presence of the children and also admitted to having hurt the older child on several

occasions when he was angry with her.  On several occasions following the separation, the

father had frustrated contact and had made several specious allegations of danger to the

children.  The father did not concede that he had a problem with abusive behaviour and denied

that he had contributed to the emotional and behavioural problems of the children.67  The

parties had agreed that the children should reside with their mother and she sought to have

sole responsibility for decisions relating to their care, welfare and development.

Mullane J noted,68 first, that the, "... father's behaviour presents a multi faceted danger

for the children.  There is a risk of violence to them personally and injury.  There is a risk that

violence poses when it involves living with fear, insecurity and vigilance.  There is the danger

of ongoing fear that the father will emotionally or physically damage the mother they love."

However, that notwithstanding, the judge went on to say that the greatest danger was that the

elder child would learn from his father's behaviour that, "... physical and emotional abuse are

acceptable ways of dealing with other persons and thus come to share his father's disability.

Such a disability would mar his dealings and relationships with others, including those he

loves, bring him into contact with the police, the Courts and the community, resulting in him

being penalised or even imprisoned."

Having said that, Mullane J was of the view that, on the evidence, the children's best

interests, in all but the very short term, required that they have no contact with their father.

However, he did note that there was a contrary indicator that, "... they have some attachment

to him and could be distressed by complete separation at this time."  The solution devised by
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the judge was that the children should have a sequence of supervised contact of reducing

frequency, aimed at facilitating a separation.  In turn, that required supervision by a

professional person in safe premises and the only available option 69 was the family Court

Counselling Service.  That meant, because of the limited staff and resources of the service,

that contact would be infrequent.  In the event, Mullane J decided 70 that the contact orders

should continue for a year so that if the father recognises his problem, and undertakes

successful therapy, he would be able to apply to the Court for the continuance of contact.

The judge also commented 71 that, owing to his abusive behaviour, the father's claim

for a residence order had no prospect of success, though he was unwilling to accept legal

advice to that effect.  Once again, because of that attitude, he had subjected the mother to the

stress of a lengthy hearing and she was likely to have exhausted any legal aid finance she

might have had.  Since the father did not accept responsibility for his problems and actions, it

was likely that he would make further applications.  In order to protect the mother, the father

was prohibited from bringing further proceedings for three years without leave of the Court.72

M, it is suggested, contains some contrary and equivocal responses: although contact

between the children and the father was to be phased out,73 the possibility of its continuance

had been raised by the judge.74  Given the father's quite appalling record and the emphasis of

the legislation, 75 it seems to this commentator that the instant removal of the father from the

lives of his children would have been wholly desirable.  A further contradictory message has

been sent by the judge's prohibition of the father's bringing proceedings in the Family Court

for three years.  It may be that contradictory messages are inherent in Part VII of the Family

Law Act as its major purpose is to, in the words of s 60B(1), "... ensure that children receive

adequate and proper parenting to help them achieve their full potential and to ensure that

parents fulfill their duties, and meet their responsibilities, concerning the care, welfare and
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development of their children."  The emphasis which the legislation has on family violence,

positively, seems to contradict s 60B(2)(a) which stated that children have the right to know

and be cared for by both of their parents and s 60B(2)(b) which provides that children have a

right of contact with their parents.

4. Fault and Family Property and Finance

(a) The Traditional Approach

Both of the major substantive provisions of the Family Law Act 1975 – s 75, which

deals with spousal maintenance and s 79, which deals with property redistribution on

dissolution of marriage – are silent on the issue of family violence, except to the extent that

both provisions state that courts may take any fact or circumstance which the justice of the

case requires into account.76 At the same time, though, there is significant case law which

demonstrates developments which are analogous to those which can be discerned from the

cases relating to children.

The major case decided shortly after the Family Law Act came into effect was In the

Marriage of Soblusky.77 The issue in question was whether the provisions permitted the

consideration of conduct which was "obvious and gross" in assessing maintenance. The

husband argued that the wife's conduct in nagging him for the duration of their married life,

occasionally assaulting him,78 refusing him permission to use the car when it suited her,

banking his salary and other income and, at the time of his leaving the home, prevailing on him

to transfer his interest in the matrimonial home for $1000. The husband had a meagre income,

no other assets, a wholly dependent de facto wife and was in debt. A judge of the Supreme

Court of Queensland had ordered him to pay $9 per week maintenance.

The basis of his appeal was the dictum of Lord Denning MR in Wachtel v Wachtel79
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that, "There will be no doubt be a residue of cases where the conduct of the parties ... is both

'obvious and gross', so much so that to order one party to support another whose conduct

falls into this category is so repugnant to anyone's sense fo justice. In such a case the court

remains free to decline financial support or to reduce the support which it would otherwise

have ordered."

After a lengthy analysis of case law from England and both pre and post 1975 cases in

Australia, the Court concluded80 that it was inappropriate and artificial to apply the Wachtel

test to the Australian legislation.  Further, the court considered that the legislation did, "... not

include facts or circumstances relating to the marital history as such of the parties but relate

only to facts and circumstances of a broadly financial nature."  Indeed, the Court went further

and stated 81 that, were the Wachtel test applicable in Australia, the facts would not justify

its application in the present case.  This is a strong statement relating to the relevance of fault

in property and financial matters in Australian family law: assuming that the husband's

allegations 82 were correct, it is hard to see what conduct – short of the wife's attempting

obviously to kill the husband, for instance 83 – might suffice!

As regards the facts and circumstance of "a broadly financial nature," a useful and

interesting instance is provided by the decision of the Full Court of the Family Court of

Australia in In the Marriage of Fane-Thompson.84  There, the husband had appealed against a

trial judge's property settlement which had awarded the husband between one-sixth and one-

seventh of the parties' total assets.  In making that order, the trial judge had found that the

husband had given very little financial support to the household for a very considerable

period and, hence, the financial burden of running the household had fallen on the wife.  In

addition, the husband had dissipated a significant portion of his income and, but for the wife's
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financial energy and acumen, there would, in all probability, have been no worthwhile assets

left for distribution.  Not wholly surprisingly, the Full Court 85 dismissed the husband's

appeals and, in doing so, stated 86 that the assets, "... were preserved by the wife despite the

husband's fecklessness.  He may have negated all of it but for his wife's actions.  Her

contribution rose proportionately as his fell.  This is not to say that [the trial judge] was

taking conduct other than financial conduct into account.  He was assessing contribution."

(b) Post-1995 Case Law

Although, as already noted,87 the property and finance provisions of the Act are silent

as to the issue of family violence, a perceptible trend has taken place, redolent of that in

relation to children.

First, the decision of the Full Court of the Family Court of Australia in In the

Marriage of Doherty 88 concerned an appeal by a husband against a first instance decision

which had divided the parties' property 65%/35% in favour of the wife.  In reaching that

decision, the trial judge had referred to the appellant's drinking habits and to violence and

aggression which he had exhibited towards the wife and children.  Baker J, in the Full Court,

noted 89 that, although the trial judge had done no more than record those matters, it was clear

that the wife's contribution as homemaker and parent 90 had been increased in consequence.

Baker J was of the view that, even though the violence only took place during a short period

of a fairly long relationship,91 the trial judge would have been entitled to have so found.

Though Baker J did, additionally, comment that the wife's contribution would only slightly

have been increased.

In the later case of Marando v Marando,92 Gee J sought to explicate Baker J's remarks

in Doherty.  Gee J remarked 93 that, although those remarks were obiter and made in an ex
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tempore judgment, they were entitled to great respect.  In particular, Gee J was of the view

that they did not represent new law as, apparently, had been suggested.  The relevant facts in

Marando were that the parties had married in 1946 in Italy and had separated in 1994 in

Australia.  There were three children of the marriage.  There was evidence, which was

accepted at the trial that the husband had abused and denigrated the wife and the children

throughout the subsistence of the marriage.  He gave the wife no assistance with the house or

with the children after a long period of time, which, when coupled with a drinking habit,

necessitated, in the judge's own words,94 "... the wife working especially hard and harder than

would be usual in the normal situations as homemaker, parent and as the prime navigator of

the welfare of this family through the many seas of problems and difficulties which

confronted them over the years."  As was the case in Doherty,, Gee J was of the view 95 that,

while in a long marriage, in normal circumstances, a conclusion of equal division would be

reached, "... the special factors ... in relation to the wife's contribution in relation to the

welfare of the family lead to the conclusion that the overall contributions were thereby so

increased as to be greater than those of the husband, and, although it is difficult to be precise,

to the extent of 55 per cent to the wife and 45 per cent to the husband."

The significance of Marando lies in the equation of abuse and denigration with the

kind of financial misconduct as represented by Soblusky.96  However, in that context, note

should be taken of the decision of the Full Court of the Family Court in In the Marriage of

Ferguson.97  There, Watson and Wood JJ had taken the view that conduct was only relevant

if it, "... itself has produced consequences which have diminished or destroyed the property

of the parties, or the effect of it has been to cause the recipient of the conduct to act in a way

which has resulted in the value of the property being diminished or in the property being lost

to the parties".  However, in Ferguson, the judges also noted that there might be a rare or
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exceptional case where a party has ignored completely the basic concepts upon which the

partnership of marriage has been founded: in such a situation the principles enunciated in s 43

of the Act might come into operation.  As had been earlier observed 98 s 43 had been amended

in 1995 to take account of domestic violence.  Hence, the background to the situation at large

may well have changed.

At the same time, regardless of statutory amendment, the comments of the judges in

Ferguson are by no means dissimilar from those of Lord Denning MR in Wachtel.99  Yet, it

may well be that the amendment has had some effect: thus, Kennon v Kennon 100 involved an

appeal by the wife, and a cross appeal by the husband, against first instance orders made in

relation to property settlement and damages for assault.  The parties had begun cohabitation

in 1989 and married in 1991.  During the marriage, the husband had access to four children of

previous marriages, though there were no children of the marriage in issue.  The parties

separated in 1994 and the wife filed an application seeking a property settlement and also a

cross-vested claim as damages in respect to assaults which were alleged to have taken place

during the marriage.  On the issue with which this part of the paper is concerned, Fogarty and

Lindenmayer JJ initially noted 101 that it was only, "... in more recent times that the

pervasiveness and destructiveness of domestic violence have been at least partly

acknowledged in Australia.  Whilst there is no reason to suggest that domestic violence is

more prevalent in society now than it was in previous generations, until recently both the law

and society generally cast a veil of silence over it preferring to proceed on the basis that either

it did not exist or that it was inappropriate for society or the law to intervene in disputes

within the 'private' sphere of the home."

After a consideration of the earlier case law, the judges concluded by saying 102 that, in

their view, where there had been a cause of violent conduct by one party to the other during
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the marriage and which was demonstrated to have had a significant adverse effect on that

party's contributions to the marriage,103 then that was a fact which the trial judge was entitled

to take into account in assessing the parties' relative contributions in relation to property

distribution.104  Fogarty and Lindenmayer JJ then continued by suggesting that earlier

authorities which had sought to remove fault in totality from the areas were no longer binding

because of market changes in both legal and social perceptions of domestic violence and it

appeared appropriate to give effect to them.

At the same time, they were of the view that it was important to consider the

"floodgates" argument: in that context, they regarded the principles which they had earlier

enunciated as only being applicable in exceptional cases.  The reason for that view was that

they might, "... become common coinage in property cases and be used inappropriately as

tactical weapons or for personal attacks and so return this Court to fault and misconduct in

property matters – a circumstance which proved so debilitating in the past."  However, s 79

of the Family Law Act ought to encompass exceptional cases of the nature which they had

described.

Even so, the judges emphasised, once again, that there would be a relatively narrow

band of cases to which these considerations would apply.  "To be relevant," Fogarty and

Lindenmayer JJ said,105 "it would be necessary to show that the conduct occurred during the

course of the marriage and had a discernible impact on the contributions of the other party.  It

is not directed to conduct which does not have that effect and of necessity it does not

encompass ... conduct related to the breakdown of the marriage (basically because it would

not have had a sufficient duration for this impact to be relevant to contributions."  Thus, the

emphasis appeared to relate to a small number of instances which could be directly related to

the issue of contributions under s 79 of the Family Law Act 1975.  One must surely question
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whether, given the new emphasis in s 43 (ca) of the Act, 106 this is sufficient.  Section

75(2)(b) of the Act refers to "financial resources" and there should be no logical reason why

violence which might have affected the financial resources of the victim ought not to be taken

into appropriate account.

This rather unduly narrow approach was likewise adopted by Baker J in Kennon,107

who reiterated what he had said in Doherty,108 the reason being that the contributions of a

party who has suffered domestic violence at the hands of the other might be all the more

onerous because of that violence and, therefore, should attract additional weight.109

5. Conclusions

It will have been apparent that the signals which have been given in relation to

developments in fault under the Australian Family Law Act 1975 have been, depending on

their context, rather mixed.  Thus, the ground for dissolution seems wholly to be dissociated

from notions of fault, even though that very fact may have attracted criticism.110  However,

both through legislative change and judicial activism, issues of culpability, especially in the

area of family violence, may very well be becoming more relevant in the areas of child law and

family property and finance.

Of course, the issue is whether both legislature and courts have gone far enough.

Hence, one commentator, Behrens, has written 111 of the 1995 changes that, "... amendments

which add to the complexity and uncertainty of the law will advantage those who have

resources to fight legal battles for interpretations in their favour; in general women will suffer

most from any complexity.  Women who are the targets of violence are particularly

vulnerable.  One of the features of the violence is often isolation from sources of financial and

emotional support.  Resort to the legal system is thus often particularly difficult and can be
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the focus of renewed or increased violent attacks."  In the light of that statement, which

cannot be readily disputed, she draws attention 112 to various lacunae which are not included

in the 1995 amendments and which she considers are not likely to be included in any

immediately proposed amendments to other parts of the Act.  First, she urges that breach of a

personal protection order made under s 114 of the Family Law Act become a criminal offence.

Second, she notes that violence has not specifically be included in the factors which are to be

taken into account in determining past contributions and future needs in relation to property

division.113  Although it will be apparent from the previous discussion,114 that some judges

are actively seeking to have it taken into account, legislative imprimatur would surely make

their task more straightforward and also provide a warning beacon for the violent spouse.

Third, she points out 115 that "duress" as it occurs in the Family Law Act is not specifically

defined so as to include the subjection to violence or threats of violence.  This may be of

especial relevance in relation to the setting aside of property orders which have been made on

the basis of duress.116  Finally, she suggests that the issue of violence is not directly dealt

with in the provisions of the Act itself which are concerned with mediation and counselling.

All of these are clearly sensible suggestions and, what is more, are easily capable of

legislative amendment, though it should be said that Australian law is not wholly silent on the

matters which Behrens has raised: as regards duress, in In the Marriage of Kokl,117 Gee J

adopted the view 118 that "duress" as involved in the statutory provision meant, "... the

compulsion of a person by physical or mental harm."  That description is, surely, sufficient

to cover issues involving family violence and it has never been judicially further restricted.

Second, 025A of the Family Law Rules does mention family violence as a factor in relation to

whether a particular dispute is subject to mediation.  Nevertheless, Behrens's views are well

taken.
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At the same time, note should be taken of other views: thus Murray J, writing

extrajudicially,119 argues, in this commentator's view, rather paradoxically, that family

violence should be regarded as a special category of conduct but only in that it can attract

both civil and criminal sanctions.  It ought not, she considers to be specifically designated for

inclusion in legislative amendment, presumably of the kind urged by Behrens,120 but rather be

dealt with by a civil claim in connection with property proceedings.121  She suggests that any

such amendment would lead to "extra costs and extra anger."  This is nothing more than an

assumption and has been shown by much of the preceding discussion not to be generally

supported.  Murray J was critical of an earlier article by Behrens where she had, first and

most specifically, suggested 122 that conduct, including violence, which does affect the party's

capacity to carry out particular roles, particularly those of homemaker and parent, has

traditionally been undervalued by the courts.  The previous discussion now suggests, if not

more that, although that once was true, there is an, albeit uncertain, move away from it.

Second, more generally, Behrens had suggested 123 that Australian courts had, in her

own words, "... retreated behind no fault disclosure to strike out any allegations of...violence."

Even where, she continues, violence is taken into account in property and financial matters, it

is only the consequences of the violence, rather than the violence itself which is taken into

account.  This is obviously a fair point, but it ought to be one which can be subsumed into the

body of the legislation itself.  In s 75(2) of the Family Law Act, courts are required to take

into account "... any other fact or circumstance which, in the opinion of the court, the justice

of the case required to be taken into account," and s 79(2) states that the court, "... shall not

make an order...unless it is satisfied that, in all the circumstances, it is just and equitable to

make the order."  It may well be that there might be cases, which despite In the Marriage of

Soblusky,124 where issues of justice and equity could well either override or circumnavigate



3 0

the no-fault principle, a view which was hinted at in Ferguson.125

It follows that the situation in Australian law regarding the emergence of fault is far

from clear.  In the area of child law it may be that opportunity has not been taken of certainly

well-meant statutory provisions; whereas, in the area of finance and property, curial

innovation has been readily apparent.  A policy must, eventually, legislatively be worked out.

This is the more so as, as critics have repeatedly pointed out, with a frequency so great as not

to need documentation, acrimony has been transferred from the ground for dissolution

itself,126 to ancillary matters.  The issues raised in this paper are essentially policy matters

and ought not to be left to the vagaries of judicial discretion (even though that is more

structured than once it was).127  Behrens, I would suggest, has provided 128 a template which

is more than useful.
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